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This proceeding arises froma claimunder the Longshore and
Har bor Workers’ Conpensation Act (the “Act”), 33 U S.C. § 901 et
seq. This proceeding arises froma claimfiled by Mchael Lee
(“Caimant”) against Bay City Marine, Inc. (“Enployer”). Enployer
is insured by Majestic |Insurance Conpany (“lnsurer”).

Claimant was enployed as an outside rigger with Bay Gty
Marine. Claimant testified that he has been enpl oyed by Enpl oyer
a nunber of tinmes, but was nost recently hired by Enpl oyer in 1999.
Claimant has filed four separate clainms alleging industrial
injuries while enployed during this current period of enploynent
with Enployer. A hearing was held before the undersigned on July



16, 2002 through July 18, 2002 in San Di ego, California. Although
both parties were given the opportunity to submt post trial
briefs, both O aimant and Respondent chose to rely on the hearing
transcript rather than to submt briefs.

. Stipulations

Enmpl oyer and C aimant stipulated to and | find the foll ow ng
facts:

1) That the parties are subject to the jurisdiction of the
Longshore and Harbor Wrkers’ Conpensation Act;

2) Cl ai mant was previously enployed by Bay City Mrine.

3) Cl ai mant has an average weekly wage of $501. 40 per week,
pursuant to Section 10.

4) Cl ai mant has an appropri ate weekly conpensation rate for
total disability of $334.36 per week.

5) Cl ai mant has sustained a binaural hearing |loss on an
i ndustrial basis.

. | ssues

1) Whet her, under Section 12 of the Act, Enployer was given
proper notice of Claimant’s injuries;

2) Whet her, under Section 13 of the Act, Enployer was given
proper notice of Claimant’s injuries;

3) Whether Claimant is entitled to the Section 20(a)
presunption under the Act for each of his clains;

4) The nature and extent of Claimant’s disability;

5) Whet her Cl ai mant sustained a conpensable psychiatric
injury or aggravation resulting from a work accident
which entitles the Caimant to nedical and/or incone
benefits;

6) Whet her C aimant has proven that a hearing aid is a
necessary and reasonabl e nedi cal expense.



1. Factual History of Claimant’s Injuries?

Claimant’s responsibilities as an outside rigger involved a
substantial anmount of physical activity. According to an On-Site
Job Anal ysis adm nistered on May 9, 2002 by Ms. Lisa A  Grulli, a
rehabilitation counselor, Claimant’s position is sumari zed as

CGeneral mai ntenance contract wwth mlitary—pulling/
over haul i ng punps and val ves, repairing water tight doors
and m scel | aneous crane and rigging. Also, during “slow
ti mes” enpl oyees may do general mai ntenance and repair of
crane and equi prent.

(EX-O. According to Ms. Crulli, Caimnt’s occupation requires
frequent bendi ng and st oopi ng, squatting and crouching, as well as
frequent clinbing. |In addition, the report noted that Claimnt’s

position as a rigger also involved a neasurabl e anount of tw sting
of the back and twi sting the neck upward, dowward and side to
si de. Ms. Cirulli’s report noted that Claimant’s occupation
requires frequent lifting and carrying of objects of varying
wei ghts for varying anmounts of distances. (EX-O.

Cl ai mant described crane rigging at Bay City Marine as a very
physi cal occupation. Caimnt testified

Vell, you have to hook up a load that the crane is
going to lift. You swing it, you catch |oads, you rig
the gear. You’'re bending over, your pushing, bending,
stooping, pulling, twsting as you catch the |oads and
set themon the deck or onto a truck. And you re al ways
junping on and off a piece of equipnent, getting on or

of f of it.
You have to be in pretty good physical shape to it
[sic]. | nmean, you know, it’s strenuous.
(Tr. 52). In sum Claimnt’s occupation as a rigger involves a

mul titude of tasks that require a great deal of physical stam na
and strength.

The exact dates of Claimant’s all eged injuries are uncl ear and
vary throughout the record. The first injury while at work

The following abbreviations will be used as citations to the record:
Tr. - Transcript of the Hearing;
EX - Employer Exhibits;
CX- Claimant’s Exhibits.



occurred when C ai mant was involved in a notor vehicle accident in
Cct ober of 1999. Caimant argues that the i npact fromthe accident
resulted in a neck injury. Caimnt testified that he was driving
a smal |l manual transm ssion pick-up truck behind a crane, and rear-
ended the crane tw ce when the crane stopped abruptly. (Tr. 154).
Claimant stated that he was traveling approximtely 10 to 15 mles
an hour when his vehicle hit the rear of the 30-ton crane.
Claimant stated that the truck that he was operating was not
equi pped with a seatbelt that operated properly, and when the truck
made contact with the crane, he struck his chest on the steering
wheel and his forehead on the wi ndshield of the vehicle. (Tr. 155).
| medi ately after the first point of inpact, Caimnt stated his
foot slipped off the clutch of the vehicle, causing the truck to
lurch toward the crane again, resulting in a second i npact with the
crane. Claimant stated that his chest again hit the steering wheel
of the truck. (Tr. 155). daimnt also stated

[My chest was bruised a little bit but that was

about it. | didn't, at the tinme | didn't feel |ike I
needed nedical attention or nothing, so | continued
wor ki ng.

(Tr. 157). Claimant also had difficulty remenbering whether he
suffered froma bunp on his forehead or a cut on his lip. (Tr
157).

Claimant testified that at the hearing that one of his
supervisors, M. John Wrel, wtnessed the accident. (Tr. 156).
Claimant also stated that the sane day of the accident he told
anot her supervisor, Charlie Johnson, that he had been involved in
an accident. John Wrel was driving the crane at the tine, and
also testified that the incident had occurred. (Tr. 253). M .
Worel testified that he did not notice any blood or bunps on
Cl aimant’ s forehead when Cl ai mant exited the truck. (Tr. 154). M.
Wrel also stated that C aimant noted that he was not injured and
that Caimant did not nention to M. Wrel how he had been thrown
into the steering wheel twice during the inpact because the
seatbelt had mal functioned. (Tr. 254).

There is no evidence in the record of C aimant receiving any
specific medical care for the crane accident. |In fact, the next
report of any nedical care admnistered to Caimnt was for a
spider bite on January 10, 2000. (Tr. 158). The next docunented
report of Claimant receiving nedical attention is dated July 17,
2000. daimant filed notice of a claimof injury by filing an LS-
203 on February 6, 2001. (EX-F).

The second injury Caimant alleges occurred at work occurred



while he was working on a pin table. daimant filed an LS-203 on
February 6, 2001. (EX-F). The exact date of Caimant’s injury is
uncl ear, although Caimant’s LS-203 formstates that the accident
occurred on January 1, 2000. (EX-F).

Cl ai mant described a pin table as a large structure which is
used to mount fixtures toin order to admnister different pull and
stress tests. (Tr. 55). Claimant testified that in order to
attach an itemto the pin table, someone would have to crawl under
the pin table, and anchor the fixture to the deck of the pin table.
(Tr. 55). daimant further stated that one of the responsibilities
of his job required him to slide underneath the pin table and
attach the fixtures to the pintable. (Tr. 56). He testified that
to do so required him to place hinself in awkward positions,
reachi ng and | ooki ng overhead while applying force wwth a |arge
wrench tightening nuts and bolts. (Tr. 56). Cl ai mant al so
expl ai ned that on at | east one instance, he experienced a burning
sensation on his right arm C ai mant stated

| was outstretched, tightening the nut, and | felt
a burning sensation go up ny armand around ny back into
my neck as | was pulling. And | dropped the wench. And
at first | thought it was-I just kind of assuned | had a
muscl e spasm or sonething. | didn't really, you know,
assess what happened, basically.

(Tr. 58). daimant testified that he continued working after the
pin table incident for a nunber of weeks, and stated that he began
to have physical problens performng his job in February, March or
April of that same year. (Tr. 59). dainmant stated that his first
synpt ons consi sted of dropping itens that he had been carrying in
his right hand. (Tr. 60). Cdaimant testified that he then began
to suffer frompain in his armand shoul ders, and stated that the
nore he worked, the worse his synptons becane, until he sought
medi cal treatment. (Tr. 61). He testified that certain types of
work seened to exacerbate his condition. He stated

If I was working with the crane, pulling the | oads
and | ooking up and stuff like that, it seened |ike |
started getting headaches really bad by | ooki ng up at an
angle or down or turning ny neck to the side and watch
the | oads go by and stuff.

But | didn"t-it seenmed |like when | was working with
a crane, doing that kind of work, it nmade it—it worsened
nmy, the condition |I had.

(Tr. 61).



Cl ai mant stated that when his synptons worsened, he began to
conplain to his supervisors, including Charlie Johnson, when he
arrived at work. Clainmant testified

| would cone in every norning and |I’'d set [sic]
there with Charlie Johnson, ny supervisor, and John
Wrel, and |’ d say, ‘There’s sonething wong with ne, and
| can’t figure out what it is. | can’'t-l don’t know what
—-you know, | got a problem with ny arm it’s really
bot heri ng me, dropping things.” And | had a problemw th
my vision, it’s getting blurry. And they said, oh, it’'s
just ny old age.”

(Tr. 62). M. Johnson corroborated C aimant’s testinony, stating,

He conpl ai ned about it pretty much for about eight
months to a year before | found out that it was work-
related, or he felt it was work-rel ated.

(Tr. 189). In addition, another supervisor, John Wrel, testified
t hat he renenbered C ai mant conpl ai ni ng at work about pains in his
shoul der and his neck. (Tr. 255).

Claimant also filed a claimalleging cunmulative injuries up
through C aimant’ s | ast date of enploynent. According to the form
LS-203 submtted to the OMCP, Cainmant filed a claimall eging neck,
head, back and bil ateral upper extremty injuries. (EX-F). The
LS-203 was filed on February 6, 2001. dainmant alleges that he
suffers from a herniated disk and a degenerative disease in the
spine. Claimant alleges that the injuries that occurred were caused
or aggravated by the repetitive nature of Claimnt’s occupation.
Claimant’s counsel also argues that Caimant’s inpact with the
crane acted as a shearing force, which began a deterioration of
Claimant’s spine. (Tr. 22).

Claimant is also alleging a psychiatric/ depression claimas
a conpensabl e consequence of his alleged orthopedic injuries.
Claimant argues that he is tenporarily totally disabled on a
psychiatric basis. (Tr. 23). He argues that he suffers from
anxi ety and depression, and has problens with anger nanagenent.
(Tr. 23-24). Many of Claimant’s alleged psychiatric problens
predated his injuries at Bay City. According to Dr. Dores, a
physician who examned Caimant’s psychiatric state, C ainmant
suffers from major depressive disorder and a pre-existing
schi zotypal -personality disorder that Dr. Dores feels has been
aggravat ed by C ai mant’ s nedi cal problens and treatnent. Enpl oyer
argues that Claimant first sought treatnment for his alleged
psychiatric synptonms in March 2002, and that none of Caimant’s



treati ng physicians at Kai ser opined that his psychiatric synptons
were industry related. Enployer also notes that C aimant suffers
from several delusions, such as a belief that he can put his hand
t hrough sol i d objects, and such del usi ons are cause to question the
credibility of aimant. (Tr. 34).

V. daimnt’s Course of Treatnent, Medical Testinony and
Evi dence

According to Caimant, his conditions becane worse, until on
July 25, 2000, daimant went for treatnment of his shoul der pain at
the group nedical carrier, Kaiser Permanente. (EX-T). The
physician who treated O aimant diagnosed him wth bursitis and
adm nistered injections into his shoulder. ainmant stated that
the injection helped for a few days and then the pain in his
shoul der returned. d aimant returned to Kai ser on August 25, 2000
and received another injection. Cdainmant also testified that it
was around this period of tinme that he began to mss work
frequently. (Tr. 67). Claimant testified that he began to suffer
fromblurry vision and severe headaches that sonetines |asted for
days. (Tr. 67). He also stated that his headaches appeared to be
associated with his position as a rigger, and testified

The nore | used ny head by | ooking up or down or to
the sides, it woul d-I would get a headache probably that

night prior if I-it would take Iike four hours for them
to hit me if | used a lot of notion with ny neck and ny
head.

(Tr. 68). At that point, Claimant testified, he was dissatisfied
with the treatnent that he had received at Kaiser, and sought
medi cal treatnment with Dr. Randall Labrum a chiropractor in San
Di ego who specializes in work-related injuries.

Claimant first visited Dr. Labrum on Cctober 9, 2000. (Tr.
75). Intheinitial forns filled out by dainmnt, Dr. Labrumnoted
that daimant indicated that his synptons were work-related, and
that he had been injured while at work on June 12, 1999. Upon
meeting with Caimant, Dr. Labrum noted that C aimant reported
problenms with his neck and shoul ders, and conpl ai ned of pain and
stiffness, especially when | ooking upward. (Tr. 75-76). Dr .
Labrumtestified that he perfornmed an exam nation on Cl ai mant, and
al so adm ni stered an x-ray. Dr. Labrumstated that as a result of
hi s exam nation, he opined

There’ s x-ray evi dence that he had sone di sk di sease
and subluxations of the |ower cervi cal Spi ne.
Neurol ogically those would correlate with the arm and



shoul der and neck synptons, which is a brachial neuritis
category of a problem

(Tr. 77). Dr. Labrum stated that he treated daimant by
mani pul ating the spine in order to deconpress the disk and joint
surfaces. (Tr. 78). Dr. Labrumstated that the primary purpose of
the treatnment was to manipulate the area in the |ower cervical
spine and to deconpress the disks so that the cervical fluid is
able to nove back in place. (Tr. 83). Dr. Labrumtestified that
a great majority of his patients who suffer from di skogenic disk
di sease respond favorably to such manipulation, but that sone
patients do not respond to chiropractic treatnment and turn to
surgery. (Tr. 84).

Decenber 18, 2000 was the last day that Caimant actually
wor ked for Enployer. (Tr. 110).

On Decenber 21, 2000, after a series of treatnments, Dr. Labrum
advised Claimant to limt any work to light duty, and to limt his
work to eye-level activity. Dr. Labrum stated that prolonged
extensi on of the neck and head causes excessi ve conpressive forces
on the cervical disks and is detrinental to Caimnt’s nedical
condition. (Tr. 80). On Decenber 26, 2000, C aimant returned to
work after the holiday season, and conpl ained to his supervisors,
M. Hayes and M. Johnson, stating that he thought that his
shoul der pain was work-related. (Tr. 202). Cl ai mant was
i medi ately sent to Dr. Alex Han, a doctor at South Coast Medi cal
Cinic, for treatnent. (Tr. 18).

Dr. Han treated O aimant on Decenber 26 and Decenber 27,
2000, and January 3, 2001. (Tr. 18 & CX-15). Treatnment by Dr. Han
consi sted of x-rays, prescribing of nmedications, physical therapy,
and providing Claimant with areturnto light-duty work slip. (Tr.
18 & CX-15). M. Johnson, one of Claimant’s supervisors, testified
that supplying light-duty work for its enpl oyees was very difficult
and rare. (Tr. 203). In addition, M. Johnson testified that the
type of work that O aimant was skilled in doing was mainly heavy-
duty mechanic work. (Tr. 203). Cdaimant testified that he spoke
W th his supervisors about the possibility of |ight-duty work, and
was told that there was no such work avail able at Bay Gty Marine.
(Tr. 120).

Claimant’s counsel stated in his opening argunent that on
January 3, 2001, Dr. Han requested aut horization fromthe i nsurance
conpany to refer Claimant to an orthopedi c surgeon. According to
Claimant’ s counsel, Caimant was told by Insurer to | eave Dr. Han’' s
office, and Insurer formally denied Claimant’s clainms. (Tr. 18).
Cl ai mant st ated



| asked Marcie from Majestic |Insurance Conpany why
| was—what was the problemw th their wanting nme to | eave
the office. And she said that Dr. Han had told her that
it was a recent injury and that | probably didn’t do it

at work.
And so they-well, they didn't give nme any nore
medi cal treatnment. They told ne to leave, so | left and

went back and reported that, what had happened, to
Charlie and Fred Hayes.

(Tr. 121). At that point, Claimant testified that he spoke with
his supervisors, who advised Claimant to resolve his nedical
probl enms before further injuring hinself by working at Bay City
Marine. (Tr. 121). Cdaimant stated that on January 18, 2001 he
then went to his group heath carrier, Kaiser, and was treated by
Dr. Tool er who adm ni stered an MRl on February 7, 2001. (Tr. 121).
The MRI report states

that sonme of Claimant’s spinal disks are narrowing. The report
states

C5- 6: There is posterior disc/osteophyte
conplex which is effacing the
anterior subarachnoid space but not
significantly deformng cord. This
IS causi ng mild to noder at e
narrowi ng of t he right
intervertebral foram na. The AP
di nensi ons  of the bony canal
measures approximately 10 mm

Co- 7: There IS simlar posteri or
di sc/ ost eophyt e conpl ex causi ng
relative narrowng of the AP
di mensi on of t he canal ,
approximately 10 mm This is
causing mnimal narrowing of the
right foram na.

| MPRESSI ON:  POSTERI OR DI SC/ OSTEOPHYTE COWVPLEX
CAUSI NG NARROW NG OF THE AP DI MENSI ON OF THE
CANAL AT C5-6 AND C6-7 WTH MNNMAL TO
MODERATE NARROW NG OF THE RI GHT FORAM NA AT
THESE LEVELS.

(Ex-FF). daimant’s counsel stated in his opening statenent that
Cl ai mant was dissatisfied with the treatnment that he had received,
and returned to Dr. Labrum on Mrch 15, 2001. (Tr. 19 & 82).



Claimant had last visited Dr. Labrumis office in Decenber 2000.
(Tr. 82). It isinterestingto note that Caimant filed his clains
for worker’s conpensation in February 2001, approxi mately one nonth
before resumng treatnment with Dr. Labrum

In his opening statenent, C aimant’s counsel stated that at
this point, Caimnt was referred to Dr. Goetz, a Physical Medicine
physician, by his group health carrier. Dr. Coetz exam ned
Claimant on July 30, 2001, and noted in his report that C ai mant
conpl ai ned of continuous pain down the right arm and nunbness in
the right thunmb and index finger, and intermttent pain in his
third, fourth and fifth fingers on his left hand. (EX-U). Dr.
Goetz stated in his report

At this time, | think the patient is experiencing
radi cul ar pain but it does appear that the degree of his
limtations are out of proportion to the physical
fi ndi ngs.

(EX-U). Later in the report, Dr. Goetz stated that C ai mant

Does have degenerative changes on his M but |
doubt that our neurosurgery departnment wll consider a
di skectony or fusion; nevertheless, | would at | east |ike
to get their opinion.

(EX-U). Dr. CGoetz then referred Claimant to Dr. Mstrodi nos, a
neurosurgeon. (Tr. 19).

Caimant first nmet wwth Dr. Mstrodi nbos on August 28, 2001.
(Tr. 19). Dr. Mastrodinos's reports states C aimant was offered a
C5-6, 6-7 anterior diskectony with fusion and plate fixation. (EX-
U. The report states

The patient is advised that this operation is
intended to hopefully partially or conpletely alleviate
the | ancinating-type pain that goes down his right arm
There is very little expectationthat it will inprove his
primary neck pain. There is no expectation that he wll
have any significant relief of his headaches or in his
direct shoul der pain, and he was advised that he w |
need followp through his primary care physician or
neurol ogy for his headaches and further workup, and he
may require an orthopedic referral for what appears to be
right-sided primary joint pathol ogy. The risks, benefits
and alternatives were discussed in detail wth the
patient, and he appears to understand.

10



(EX-VU). The record reflects that C ai mant underwent di skectony
fusion surgery on Cctober 10, 2001, ( EX-V). Fol l owi ng the
surgery Claimant testified that

| got ny grip to where my armwasn’t bot hering nme as
much. And basically it helped nme out a lot, you know.

But | still have problens with my neck and up in here
(indicating). But ny armseens to be better, | couldn’t
pick nothing up. | couldn’t even hold a cup of coffee
bef ore.

(Tr. 125). dainmant again returned to treatnent with Dr. Labrum
follow ng surgery. Dr. Labrumtestified that he continued to treat
Claimant until March 20, 2002. (Tr. 82 & 86).

According to nedical reports, in March 2002, Claimnt also
began seeking psychol ogi cal and psychiatric counseling at Kaiser
for depression and anxiety as a result of his physical injuries,
his continuing pain, and his inability to work. C ai mant was
prescri bed anti depressant nedi cati ons and referred to psychol ogi cal
counsel i ng. According to a report dated June 7, 2002, d ainmant
continues to take psychiatric nedications and counseling. (CX-19,
p. B-16).

A. Caimant’s All eged Neck and Back Injuries

Cl aimant’ s counsel presented the testinony of Dr. John Seeli g,
a physician who speci alizes in neurol ogi cal surgery, who testified
that he believed Claimant’s work activities influenced Caimnt’s
cervical problems. (Tr. 382). |In deposition testinony, Dr. Seelig
opined that Cdainmant had a degenerative disk disease in the
cervical spine that could have been accelerated by the accidents
Claimant alleges occurred while at work, as well as by the
cunmul ative effects of Claimant’s occupation as a rigger. (CX-21).
Dr. Seelig stated at the hearing

It appears that the crane accident led to sone
abnormal forces being generated in his neck via the fact
that he struck his head, his right side of his forehead,
just around his hairline, where he devel oped a bunp or a
cephal hemat oma, what ever you want to call it, a bruise,
and also on his lip, that his head was sonmewhat turned,
and he struck his head with the crane accident with his
head tilted.

At that point | would say that he had enough force

to disrupt the annul us. |’ m not saying that there may
not be sone m | d degenerative di sk—-degenerative di sease
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in the spine. | don’t know that. But he’s had no
hi st ory what soever of that with all the testinony and al
t he docunents.

And in fact at that point it wasn't till the second
problem when he was working under the pin table
hyper ext ended, where he felt the twinge in his neck and
then down his arm such that he dropped the wench when
the pin table accident occurred. He alnost felt—he had
bl urred vision, headache, and the |ike of synptons that
woul d i ndi cate, even to the chiropractor, Dr. Labrum who
saw himfour or five tines later on, that indeed he had
a cervical radiculopathy as a result of that maneuver.

So | think the crane incident precipitated sone
shearing forces of the annulus, of the disk, to the point
where gravity and further work, particularly this pin
incident, led to further dem se of the disk, the disk
space and the disk material such that he devel oped a
radi cul opat hy.

(Tr. 382-83). Dr. Seelig also stated that Caimant’s work
activities in general are also a cause of Claimant’s cervica
radi cul ar syndrone. (Tr. 381). |In fact, Dr. Seelig testified in

hi s deposition that he believes that C aimant’s medi cal condition
coul d have devel oped sinply by the nature of Cl ai mant’ s occupati on.
(CX-21). According to Dr. Seelig, Caimant’s work as a rigger
involves twisting, turning and hyperextension of the neck, and
could have resulted in a herniated disk. (CX-21). Dr. Seelig
testified that he had fornulated his nedical opinion based on
reviewi ng C aimant’ s nedi cal records, the VRl filns, a job analysis
of Claimant’s position as a rigger, as well as depositions. (Tr.
412). However, Dr. Seelig admtted that he did not personally
exam ne Cl aimant, due to an unrel ated car accident that forced Dr.
Seelig to stop performng surgeries. (Tr. 412).

Enpl oyer presented the testinony of Dr. Richard Greenfield, an
ort hopedi c surgeon who at the tine of his testinony stated that he
dealt frequently with upper, mddle, and | ower back problens on a
routine basis. (Tr. 279). Dr. Geenfield reviewed several nedi cal
reports regarding Caimant’s nedical history and treatnent, and
al so perfornmed an extensive exam nation of Claimant on July 3,
2001. Dr. Geenfield testified as to Dr. Seelig’ s opinion and
deposition testinony, stating

well, first of all, that all his problens are
related to Bay City Marine would be the overal
conclusion of Dr. Seelig. He opines that the notor

12



(Tr.

vehi cul ar accident was sufficiently traumatic that it
produced rupturing or tearing of the liganents in the
cervical spine which therefore permtted the disks to
herni ate, to becone synptomatic, and to require surgical
i ntervention.

307) . Dr. Geenfield also comented on Dr. Seelig's

conclusions regarding Caimant’s first accident regarding the
crane. Dr. Geenfield stated

(Tr.

| woul d respectfully and categorically di sagreewith
Dr. Seelig, particularly in listening to the first part
of the explanation, saying that the notor vehicle
accident could have done any harm and that the rest of
the job just continued it. He indicates the notor
vehi cul ar accident was the prinme problem

We're tal king about an accident where M. Lee has
told you there’s $500 damage to the car, that he’'s hit a
crane twi ce, that he hits his chest on the steering wheel
and his head on the neck [sic]. It’s tal ked about as a
10-m | e- and- hour acci dent, an acci dent where he does not
require enmergent nedi cal care, he does not require urgent
medi cal care, and in fact did not appear to seek any
medi cal care, ny best review of records, for about 10
nmont hs after the accident.

308). In addition, Dr. Geenfield stated that the force

that C ai mant experienced during the crane accident was simlar
to forces that are experienced in our daily lives, such as
junping off two steps and | anding on one’s feet, or the inpact of
bunper cars at a fair. (Tr. 308). Dr. Geenfield further stated

(Tr.

|’mjust trying to give you sone idea of the
forces we’' re speaki ng about, and saying wth reasonable
medi cal probability a 10-m | e-an-hour collision would
not be enough to rupture liganents nor would it be
enough to herniate a disk nor would it be enough to
produce any soft or hard tissue injuries that woul d

probably even require nedical care. 1In this case, he
did not seek nedical care. And as we get into the
di agnostic studies, | think we’'ll find that there

weren’t any damages that could have occurred in this
acci dent.

309) .

Dr. Geenfield also testified that regarding the pin table
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accident, he had difficulty understanding how it woul d be
possible to sustain a neck injury by pulling a wench. (Tr.
296). In addition, Dr. Geenfield testified that Caimnt’s
description of what occurred while working on the pin tabl e,
assumng it occurred, would nost likely be a nuscle strain. (Tr.
327). Dr. Geenfield stated

We know we don’t have a nuscle rupture because we
woul d have certainly picked this up on the EMG You
woul d have nuscl e that was dysfunctional, you would
have had atrophy. He would have been able to pal pate
the defect, and it’s not there. So you're talking
about a nuscle strain, which is essentially pulling on
a nmuscle. You can have an electric burning feeling if
you pull too hard.

|’msure we’ve all lifted sonething too heavy or
pul | ed on sonething too hard and had a real zinger of a
pai n, but they go away pretty quickly. Conservative
supportive care, if any, over a couple of weeks is
usual I y enough.

Dr. Geenfield also testified that in his opinion, Caimant’s pin
tabl e accident could not have caused a herniated disk. (Tr.
328) .

Dr. Geenfield also testified as to Caimant’s cunul ati ve
trauma clai mup through Decenber 18, 2000. Dr. Geenfield
testified

In regards to cervical spine, | can find no
evidence that at the tine he was stopping work that
there were any injuries to his neck. He does have a
degenerative condition there, which is not uncommmon,
whi ch woul d not have produced any synpt onol ogy,
[imtations, nor required any interventional treatnent,
whet her it be fusion, injections or anything else.

(Tr. 329). He further opined

In regards to the right shoulder, | believe that
it’s probable that he has suffered froma recurrent
bursitis. W described that before. And | certainly
think that his job as a rigger could have given him
right shoulder bursitis or tendinitis.

(Tr. 329). However, on cross-exam nation, Dr. Geenfield
admtted that Caimant’s occupation as a rigger places nore wear
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on a person’s skeleton, and that C ai mant’ s physical denands at

hi s work, which include prol onged neck extension, could progress
Claimant’ s degenerative condition in his spine. (Tr. 341). In

fact, Dr. Geenfield seened to offer conflicting testinony. He
testified

| certainly think that some of the wear and tear
on the di sk spaces could be related to working as a
rigger. But | also think that the degenerative changes
that we saw on his x-rays and fromthe MRIs certainly
fit well within what | would expect if I had a hundred
people at his age fromall occupations, that 50 percent
of them woul d have that degree of wear.

So | don't see particularly it’s accel erated wear
on the disk spaces. And | certainly don’'t see any
pat hol ogi ¢ process on the di sk space which is what |
think is inportant here. There may be sone | oss of
hei ght in the disks but I don’t believe that in and of
itself produced any synptonol ogy.

(Tr. 341). Dr. Geenfield clarified his position by stating
that, although d aimant did have sone di sk space narrow ng, many
persons of Claimant’s age have the sane MRl and x-ray results
that reveal disk narrow ng, and exhibit no synptons. (Tr. 345).
Dr. Geenfield testified that sinply because O ai mant exhibits
evi dence of disk narrowing, it should not be assuned that

Cl aimant suffers from an ongoi ng degenerative process. (Tr

346). Dr. Geenfield al so opined that many patients who suffer
fromradicular synptons as a result of diskogenic disk disease at
C5-6 and C6-7 do not report having headaches as one of those
synpt ons.

B. daimant’s All eged Aggravation of His Psychiatric Condition

Cl ai mant presented the deposition testinony of Dr. Paul Al an
Dores, who specializes in several fields of psychol ogy, including
forensic psychology, primarily in the field of disability
evaluations. (CX-19, p. 7). Dr. Dores stated that he had exam ned
Cl ai mant on one occasion on May 31, 2002. (CX-19, p. 10). After
interviewng Caimant for approximately two and one- half hours,
Dr. Dores issued a report that same day. (CX-19, p. 11).
According to Dr. Dores, Claimnt’s deneanor during the exam nation
was defensive and agitated. (CX-19, p. 11).

After adm nistering a variety of tests, Dr. Dores diagnosed
Claimant as suffering from a schizotypal personality disorder.
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(CX-19, B-15). Essential features of this disorder include “a
pervasi ve pattern of social and interpersonal deficits marked by
acute disconfort wth, and reduced capacity for, close relationship

as well as by cognitive or perceptual distortions and
eccentricities of behavior. This pattern begins by early adul t hood
and is present in a variety of contexts.” (CX-19, B-15). Such a

di sorder is also marked by paranoi a and suspi ci on of others. (CX-
19, B-15).

Cl aimant al so recounted to Dr. Dores his psychiatric history,
and Dr. Dores noted that Cainmant had not sought psychol ogica
treatment for nost of his life. (CX-19, p. 43). According to Dr.
Dores, sonme of these del usions consist of O ai mant believing he can
i nfluence ot her people’s thoughts, believing that if he dreans of
an occurrence three tinmes, the event will occur, and believing that
he has the ability to put his hands through solid objects. (CX-19,
p. 49). Dr. Dores remarked that C aimant had recounted severa
instances in his past where Caimant suffered from psychiatric
del usi ons and never received professional treatnent. Dr. Dores
stated

It doesn’t surprise nme, because | believe that what
M. Lee has done all is life is to create a lifestyle
that allowed himto live with his personality disorder
successfully. He created a very limted and very narrow
lifestyle that allowed himto function, given the very
clear inpairnents that he had.

And | think in large part the reason that it’s
comng out now is because the circunstances of the | ast
coupl e of years, including what happened at work, have
aggr avat ed t hose-t hat psychol ogi cal predisposition to an
extent that he can’t function anynore.

(CX-19, p. 45).

Dr. Dores diagnosed Caimant with having a |ongstanding
schi zotypal personality disorder that has been aggravated i n recent
years. (CX-19, p. 50). Dr. Dores’s conclusions are as follows

| believe that it was an accumnul ati on of events in
his life that included the damage to his hone in the
desert; the loss of his relationship; apparently the | oss
of substantial anmounts of noney as a result of that
relationship break-up; his psychol ogical response to
injuries which, as | wote in ny report, apparently
resul ted fromwor kpl ace exposure—t hat i s not a concl usi on
that is mne to make—t hat the accunul ati on of enoti onal
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stresses in M. Lee's life in 1999, 2000, and 2001,
aggravated his preexisting and | ongstandi ng personality
di sorder, increasing his anxiety, his suspiciousness, his
social withdrawal, and creating depressive synptonol ogy
that rises to the level of a nmajor depressive disorder

(CX-19, p. 52). Dr. Dores further noted that C aimant’s recent
surgery and the possibility that he may suffer |ong-term physical
di sability exacerbated C ai mant’s al ready vul nerabl e nental state.
(CX-19, p. 53). Dr. Dores noted in his report

M. Lee told ne that he does not feel at this tine
that he can return to work, both because of his
conti nui ng physical synptons and his perception that he
is deteriorating nentally. M. Lee told nme that he has
di fficulty maintaining his anger, that he cannot renenber
things well, and that he is frequently depressed and
worried. M. lee told ne that he feels that sonething
bad is going to happen to him psychol ogically, and he
acknow edged suicidal ideation, with no current plan or
i ntent.

(CX-19, p. B-5). daimant also reported to Dr. Dores that he was
appr ehensi ve about working and interacting with people, because he
frequently distrusts them (CX-19, p. B-5).

Dr. Dores stated that he believed that Clainmnt was not
capabl e of participating in vocational training due to his anxiety
and depression and believes that Caimant is psychologically
di sabled. (CX-19, p. 73-74, 80). He also stated that he believed
t hat d ai mant has becone nore anxi ous, nore angry, and | ess capabl e
of controlling his enotions as a result of his injuries. (CX-19,
p. 81).

In concluding his nedical report, Dr. Dores opined that
Claimant has “suffered from an aggravation of a preexisting,
| ongst andi ng Schi zotypal Personality D sorder (301.22, DSMIV-TR)
as well as a Maj or Depressive D sorder, NOS (311.00, DSM I V-TR), as
a result of an accunul ation of events which occurred in his life
beginning in 1999.” (CX-19, p. B-16). He also noted in his report
that he believed that O aimant was tenporarily totally di sabl ed on
a psychol ogical basis since March 2002, when he first sought
medi cal treatment for his psychol ogical problens at Kaiser. (CX-
19, p. B-17).

Enmpl oyer presented the testinony and nedical repot of Dr.

Steven O nish, a psychiatrist, who attenpted to exam ne C aimant’s
psychol ogi cal state on June 21, 2002. (EX-B). According to the
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medi cal report, dated June 25, 2002, C ai mant becane agitated and
aborted the interview after one-half hour. (EX-B). Dr. Ornish
reported that Caimant was irritable, agitated and peppered the
interview with vulgarities. (EX-B). Dr. Ornish asked d ai mant
whet her he needed to stop the interview, and C aimant i ndicated
that he did. Therefore, Dr. Onish was unable to give a full
report. However, based on the short interview with C ai mant and
records forwarded to Dr. Ornish, he was able to submt a limted
report docunenting his prelimnary findings. (EX-B).

Dr. Onish reported that he found there was evidence in the
tests that Dr. Dores adm ni stered that C ai mant was consci ously and
deliberately fabricating a variety of psychotic and del usional
synpt ons. (EX-B). Dr. Onish specifically noted that one of
Claimant’s test scores that resulted in an unusually high score
i ndi cated that C ai mant was over-endorsing rare synptons. (EX-B).
Dr. Onish also noted that Cdainmant’s delusions change from
exam ner to exam ner, and stated

| f M. Lee was havi ng bona fide del usi ons, you woul d
expect themto be fixed and not change from exam ner to
exam ner. For exanple, M. Lee told the Kaiser social
wor ker, ©Ms. Reinhardt, that two years ago he saw a
transparent | eprechaun on a tel evision set. However, M.
Lee told Dr. Dores that about ten years ago, he awoke in
his honme in the desert to see a transparent figure of a
| eprechaun standing in his trailer. M. Lee told Dr.
Gaudet and Ms. Reinhardt that he saw a UFO over a power
plant. M. Lee told Dr. Dores that at age 17 he saw a
“black tinme portal” and two years |ater saw a UFO whil e
sailing near Catalina island.

(EX-B). Dr. Onish also noted that the “X-files” type of del usions
that C aimant describes are typical of feigning psychotic
synptons. Dr. Onish further reported

It would al so be unusual for M. Lee to be forty-
ni ne and have t hese | ongst andi ng, bi zarre del usi ons whi ch
only recently have cone to the attention of the nental
heal th profession in the context of alitigated workers’
conpensation claim

(EX- B). However, Dr. Ornish did note that Caimant’s recurrent
irritability, pressured speech, and tangential, ranbling thoughts
are consi stent fromexam ner to exam ner, and perhaps were evi dence
of genui ne psychiatric synptons. (EX-B). He also noted

In summary, while it is possible that M. Lee’s
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orthopedic problens, alleged chronic pain, cervical
fusion surgery on 10/10/01, and psychosocial problens
caused M. Lee’s all eged depression, the exact nature and
extent of M. Lee’ s past and present enotional state are
made obscure by both his deceptive reporting of his
subj ective experiences and his exaggeration and
fabrication of psychiatric synptonms. | concur with Dr.
Dores that there would be a basis for apportionnent
should there be a finding of permanent, partial,
psychiatric disability.

(EX- B). It should be noted that Caimant’s counsel offered to
schedul e anot her neeting between Claimant and Dr. Ornish, but Dr.
O ni sh declined based on concerns for his own personal safety.

V. Tineliness of Reporting, Sections 12 and 13.

Enpl oyer contends that Caimant failed to report his clains in
a tinmely fashion as required by Section 12 of the Act. Under
Section 12 of the Act, notice of all clainms nmust be within 30 days
after the date of injury, or fromthe date C ai mant becane aware,
or shoul d have becone aware of the rel ationship between the injury
and enpl oynent .

Enmpl oyer also argues that both the crane accident that
occurred on Cctober 18, 1999 and the pin table accident, which
occurred on or about January 2000, were in violation of Sections 12
and 13 of the Act. Enpl oyer argues that no claim was presented
until February 6, 2001, well over one year fromthe date of injury,
and therefore those clains should be tinme barred.

Section 12(a) of the Act provides that notice of an injury or
deat h for which conpensation is payabl e nust be gi ven 30 days after
infjury or death, or wthin 30 days after the enployee or
beneficiary is aware of, or in the exerci se of reasonabl e diligence
or by reason of nedical advice should have been aware of, a
relationship between the injury or death and the enploynent.?

Section 12(a) of the Act provides:

(a) Notice of aninjury or death in respect of which compensation is
payable under this Act shall be given within thirty days after the date of such injury
or death, or thirty days after the employee or beneficiary is aware, or in the
exercise of reasonable diligence or by reason of medical advice should have been
aware, of arelationship between the injury or death and the employment, except
that in the case of an occupational disease which does not immediately result in a
disability or death, such notice shall be given within one year after the employee or
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Although it is Caimant's burden to establish tinely notice, under
Shaller v. Cranp Shipbuilding and Drydock, 23 BRBS 140 (1989), it
is presuned under Section 20(b) that Enployer has been given
sufficient notice under Section 12.

Under Section 12(a), an enployee in a traumatic injury case is
required to notify the enployer of his work-related injury within
30 days after the date of the injury or the tine when the enpl oyee
was aware, or in the exercise of reasonable diligence or by reason
of nedical advice should have been aware, of the relationship
between the injury and the enpl oynent. Bi vens v. Newport News
Shi pbuilding & Dry Dock Co. 23 BRBS 233 (1990). Failure to provide
tinmely notice as required by Section 12(a) bars the claim unless
excused under Section 12(d). Under Section 12(d), failure to
provide tinely witten notice wll not bar the claim if the
cl ai mant shows either that the enpl oyer had know edge of the injury
during the filing period (Section 12(d)(1)) or that the enployer
was not prejudiced by the failure to give tinely notice (Section
12(d)(2)). See Addison v. Ryan-Walsh Stevedoring Co., 22 BRBS 32,
34 (1989).

Claimant alleges that he sustained injuries while at work on
Cct ober 18, 1999 and approxi matel y January 2000. However, d ai nant
argues that it was not until he received treatnment for his ailnents
that he realized that the physical problens he suffered frommay be
work-related. It is noted in the record that the first tinme that
Cl ai mant received treatnent for his shoul der pain was July 25, 2000
at Kaiser, but it was not until OCctober 9, 2000 when C ai mant
visited Dr. Labrumthat C aimant alleged that the pain in his neck
and shoulder may be work-related and due to those specific
accidents. (EX-T). Based on this evidence, | find that d ai nant
did not give tinely notice of his injuries related to these
specific accidents. Because the wundersigned deens these two
injuries to be untinely, they wll not be considered.

Claimant also alleges that he suffered injuries to his neck
and shoul der due to the repetitive stressful nature of Claimnt’s
occupation as a rigger. Caimnt’s |ast day of work was Decenber
18, 2000. daimant stated that he arrived at work on Decenber 26,
2000 and conplained to his supervisors that his shoul der pain may

claimant becomes aware, or in the exercise of reasonable diligence or by reason of
medical advice should have been aware, of the relationship between the
employment, the disease, and the death or disability. Notice shall be given (1) to
the deputy commissioner in the compensation district in which the injury or death
occurred, and (2) to the employer.

20



be work-rel at ed. Claimant had visited Dr. Labrum on several
occasions and had been advised to restrict his work to |ight duty
by the tinme he told Enpl oyer on Decenber 26, 2000 that his injuries
were work-related. | find that at this point in tinme, Caimant had
recei ved nedical advice that his injuries may have been caused by
repetitive work, and that there existed a rel ati onship between the
injury and the enploynent. Therefore, | find that Caimant’s
Decenber 26, 2000 statenents that his injuries were work-rel ated
constituted tinmely notice under Section 12(a) of the Act.?

Empl oyer also argues that Caimant failed to give tinely
noti ce pursuant to Section 13 of the Act.* Section 13(a) states
that, except as otherwi se provided in the section, the right to
conpensation for disability shall be barred unless the claimis
filed wthin one year fromthe tine the clai mant becones aware, or
in the exercise of reasonable diligence should have been aware, of
the rel ati onship between the injury and the enploynent. C ai mant
filed his clains February 6, 2001.

Because | find that Caimnt believed that the pin table

3 It isrelevant to note that were | to have found that proper notice was not given to
Employer, Claimant's failure to give Employer timely notice of hisinjury pursuant to Section
12(a) of the Act is excused, because Employer has not established that it was prejudiced by the
fallure to give proper notice. 33 U.S.C. 88 912(d); Bustillo v. Southwest Marine, Inc., 33 BRBS
15 (1999). In Bustillo, the Benefits Review Board stated, “Prejudice under Section 12(d)(2) is
established where employer provides substantial evidence that due to claimant's failure to provide
timely written notice, it was unable to effectively investigate to determine the nature and extent of
theillness or to provide medical services. A conclusory allegation of prejudice or of an inability to
investigate the claim when it was fresh is insufficient to meet employer's burden of proof. Bugtillo,
33BRBS at 16, 17; See Kashuba v. Legion Ins. Co., 139 F.3d 1273, 32 BRBS 62 (9th Cir.
1998); cert. denied 119 S. Ct. 866 (1999).

4 Section 13(a) of the Act provides:

Except as otherwise provided in this section, the right to compensation for
disability or death under this Act shall be barred unless a claim therefore is filed
within one year after the injury or death. If payment of compensation has been
made without an award on account of such injury or death, a claim may be filed
within one year after the date of the last payment. Such claim shall be filed with the
deputy commissioner in the compensation district in which such injury or death
occurred. The time for filing a claim shall not begin to run until the employee or
beneficiary is aware, or by the exercise of reasonable diligence should have been
aware, of the relationship between the injury or death and the employment.
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accident and the crane accident were perhaps the cause of
Cl ai mant’ s neck and back aches when he first went for treatnent at
Dr. Labrumis office on Cctober 9, 2000, | find that the February 6,
2001 filing of both clains tinmely under Section 13(a). I n
addi tion, because | find that C ai mant was aware that his condition
may be the result of repetitive work by Decenber 2000, the February
6, 2001 filing was tinely pursuant to Section 13 of the Act.

VI. Section 20(a) Presunption

In the instant case Clainmant has clainmed injuries to his neck
and back, aggravation of his psychiatric condition, as well as
hearing | oss. Each of these injuries nmust be treated separately
under the Act.

Section 2(2) of the Act defines injury as

The term “injury” means accidental injury or death
arising out of and in the course of enploynent, and such
occupational disease or infection as arises naturally out
of enploynent or as naturally or unavoi dably results from
such accidental injury, and included an i njury caused by
the willful act of a third person directed against an
enpl oyee because of his enpl oynent.

33 U S C 8902(2). The statute clearly states that the injury to
the enpl oyee nust arise out of enploynent and in the course of
enpl oynment. A work-rel ated aggravati on of a pre-existing condition
is an “injury” under Section 2(2) of the Act. Gardner v. Bath Iron
Wrks Corp., 11 BRBS 556 (1979), aff'd sub nom, Gardner V.
Director, OAMP, 640 F. 2d 1385 (1% GCr. 1981); Preziosi V.
Controlled Industries, 22 BRBS 160 (1989). In addition, the
Benefits Revi ew Board has al so held that the term®“injury” includes
t he aggravation or acceleration of a pre-existing non-work-rel ated
condition or the conbination of work-and non-work-related
condi ti ons.

Section 20 of the Act provides that “[in] any proceedi ng for
t he enforcenment of a claimfor conpensation under this Act it shal

be presuned, in the absence of substantial evidence to the
contrary—(a) that the claim cones within the provisions of this
Act.” 33 U S C § 920. However, before the Adm nistrative Law

Judge may properly apply the Section 20(a) presunption, the
Claimant nust establish a prina facie case by proving that he
suffered sone harm or pain, and that an accident occurred or
wor ki ng conditions existed which could have caused the harm
Mur phy v. SCA/ Shayne Bros., 7 BRBS 309 (1977); Kelaita v. Triple
A Mach. Shop. 13 BRBS 326 (1981); See U.S. Industries/ Federa
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Sheet Metal v. Director. ONCP (Riley), 455 U. S. 608, 14 BRBS 631,
633 (1982). It is the aimant’s burden to establish each el enent
of his prima facie case by affirmative proof. See Kooley v. Mrine
| ndustries Northwest, 22 BRBS 142 (1989). 1In presenting his case,
the Caimant is not required to introduce affirmative nedical
evi dence that the working conditions that existed in fact caused
his harm See U.S. Industries, 455 U S. 608. Rather, the C ai mant
has the burden of establishing only that:

(1) the d ainmant sustained physical harmor pain, and

(2) an accident occurred in the course of enploynent, or
conditions existed at work, which could have caused the
harm or pai n.

Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984). Mbreover, the
enpl oynent-related injury need not be the sole cause or prinmary
factor in a disability for conpensation purposes. Rather, if an
enpl oynent-related injury contributes to, conbines wth, or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shipping v.
Nash, 782 F.2d 513 (5th Cr. 1986); |ndependent Stevedore Co. V.
Oleary, 357 F.2d 812 (9th GCr. 1966). Once the d ai mant
establishes this prinma facie case, under Section 20(a) it is
presunmed that the Cdaimant’s injury or death arose out of
enpl oynent .

To rebut the presunption, Enployer nust present specific and
conpr ehensi ve nedi cal evi dence proving the absence of, or severing,
the connection between such harm and enploynment or working
condi ti ons. Parsons Corp. v. Director, ONMP (Gunter), 619 F. 2d
38, 41, 12 BRBS 234 (9" Gir. 1980). Enployer nust produce facts,
not specul ation, to overcone the presunpti on of conpensability, and
reliance on nmere hypot hetical probabilities inrejecting aclaimis
contrary to the presunption created in Section 20(a). An enpl oyer
can only rebut the Section 20(a) presunption by producing
substanti al evidence that the enpl oynent conditions did not cause
the claimant's injury. Horton v. General Dynamcs Corp., 20 BRBS
99, 103 (1987). "Substantial evidence" for purposes of rebutting
the Section 20(a) presunption is evidence that a reasonable m nd
m ght accept as adequate to support a conclusion. Sprague V.

Director, ONCP, 688 F.2d 862, 865 (1st G r. 1982); Parsons Corp., 619
F.2d at 41 (9th Cir. 1980).

In establishing rebuttal of the presumption, however, proof of another agency of causation
is not necessary. See Stevensv. Todd Pac. Shipyards, 14 BRBS 626 (1982)(Kalaris, J., concurring
and dissenting), aff'd mem., 722 F.2d 747 (Sth Cir. 1983), cert. denied, 467 U.S. 1243 (1984).
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Rather, the testimony of a physician that no relationship exists between an injury and a claimant's
employment issufficient to rebut the presumption. See Kier v. Bethiehem Steel Corp., 16 BRBS 128
(1984). If the Administrative Law Judgefindsthat the Section 20(a) presumptionisrebutted, he must
weigh al of the evidence and resolve the causation issue based on the record asawhole. See Hughes
v. Bethlehem Steel Corp., 17 BRBS 153 (1985).

A. Claimant’s Neck and Back Claims

In satisfying the first prong of the test, it is clear that the vast medical evidence and reports
offered by both Claimant and Respondent reveal that Claimant infact suffersfrom degenerative disk
disease. In addition, the testimonies of both Drs. Seelig and Greenfield both noted that Claimant
suffersfromadegenerative condition. Therefore, | find that Claimant has established athefirst prong
of his prima facie case by affirmative proof.

In satisfying the second prong of the prima facie case, | find that based on Claimant’s
testimony as to the conditions at work and the Job Analysis submitted into evidence, there exist
conditions that could have caused or aggravated Claimant’s neck and back injuries. (EX-O). In
addition, both Drs. Seelig and Greenfield noted that Claimant’s occupation as a rigger could
aggravate or accelerate the degenerative condition in his spine. Therefore, | find that Claimant has
established the second prong of the prima facie case. Because Claimant has established the prima
facie case, | find that Claimant is entitled to the Section 20(a) presumption that Claimant’sinjury or
aggravation arose out of employment.

In attempting to rebut the Section 20(a) presumption, Employer presented the testimony of
Dr. Greenfield, who opined that although Claimant did have evidence of disk space narrowing, such
narrowing is typical of persons Claimant’s age and normally produces no symptomology. (See
Section IV,A, supra & Tr. 345). Inaddition, Dr. Greenfield strongly disagreed with the testimony
of Dr. Seelig, who had testified that the crane accident was sufficiently traumatic to produce rupturing
of the cervical spine. Accordingto Dr. Greenfield, theimpact of such an accident istoo minor to act
as a shearing force on one’'s spine. Dr. Greenfield also opined that Claimant’s description of what
occurred under the pin tablewas most likely amuscle strain which would have resolved itself quickly.

| find that Dr. Greenfield' s testimony constitutes insufficient evidence to rebut the Section
20(@) presumptionof causation. | find that Dr. Greenfield' stestimony to consist mainly of speculation
and hypothetical probabilities, and fails to sever the causal connection that Claimant’s condition is
work related. As the Board stated in Accord Smith v. Sealand Terminal, mere hypothetical
probabilities areinsufficient to rebut Section 20(a). Accord Smith, 14 BRBS 844 (1982). | find that
Dr. Greenfield was unableto offer concrete evidencethat industry-related causation did not exist, but
rather speculated that many persons Claimant’ sage experienced disk spacing without symptomalogy.

In addition, Dr. Greenfield also testified that “some of the wear and tear on the disk spaces
could be related to working asarigger.” (Tr. 341). Such astatement, and similar statements made
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by Dr. Greenfield are relevant in determining whether Employer has rebutted the Section 20(a)
presumption by severing the connection between Claimant’ sinjury and theworking conditionsat Bay
City. Dr. Greenfield’s main argument was that even though Claimant’s occupation placed added
stress on Claimant’s skeleton, it was unlikely that such disk spacing caused Claimant’s pain. (Tr.
346). | find that such testimony suggesting that Claimant’ s condition could be work-related, aswell
asthe speculative and equivocal nature of Dr. Greenfield’ s testimony, to be insufficient to rebut the
Section 20(a) presumption.

B. Psychiatric Injury/ Aggravation

Claimant has also aleged an aggravation of his schizotypal personality disorder, as well as
depression and anxiety, resulting from his physical injuries and his inability to work.

A psychological impairment can be an injury under the Act if it is work-related. Director

OWCP v. Potomac Elec. Power Co. (Brannon), 607 F.2d 1378, 10 BRBS 1048 (D.C. Cir. 1979)
(work injury resultsin psychological problems, leading to suicide); Turner v. Chesapeake & Potomac
Tel. Co., 16 BRBS 255 (1984) (benefits allowed for depression due to work-related disahility);
Whittington v. National Bank, 12 BRBS 439 (1980) (remand to determine whether stress and
pressureat work aggravated psychiatric condition); Mossv. Norfolk Shipbuilding & Dry Dock Corp.,
10 BRBS 428 (1979) (although claimant's anxiety condition is not an occupational disease, it is
compensable as an accidental injury). The aggravation of a preexisting psychological problem also
constitutes an injury. Turner, 16 BRBS at 257.

Dr. Dores reported that he believed that Claimant suffered from schizotypal personality
disorder that has become aggravated by Claimant’ s physical pain and hisinability to work. Claimant
told Dr. Dores that he believed he was deteriorating mentally, and Dr. Dores noted that Claimant’s
personality disorder was aggravated by increased anxiety, suspiciousness, social withdrawal and
depression sincetheinjury. Dr. Doresand Dr. Ornish both noted that Claimant acted apprehensive
during their interviews. It is adso relevant to note that Claimant had not received psychiatric
treatment until after Claimant ceased working and began litigation for benefits. (CX-19, p. B-17).

Based on this evidence, Claimant has established a prima facie case for psychological
aggravation. Because Claimant has established the prima facie case, | find that Claimant is entitled
to the Section 20(a) presumption that Claimant’s aggravation of his psychological condition arose
out of employment. The Employer now bears the burden of rebutting the presumption.

Claimant presented the testimony of Dr. Ornish, who reviewed Dr. Dores sreport, but could
not complete an interview with Claimant due to his agitated nature. Dr. Ornish speculated that
Claimant could have fabricated, and noted severa inconsistenciesin Dr. Dores' s test results which
reflect exaggerated responses. Dr. Ornish also noted that it was abnormal for Claimant’s delusions
to be addressed so late in Claimant’s life, and only in the context of litigation.
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However, in the context of rebutting the Section 20(a) presumption, | find that Dr. Ornish’s
testimony is inadequate evidence to sever the presumption that Claimant’ s aggravated mental state
isat least in part dueto hiswork-related injury. Dr. Ornish was unable to complete and examination
of Claimant, and therefore stated in hisreport, “1 regret that | was unable to complete the evaulation
or address the usual medical-legal issues more definitively.” (EX-B). Dr. Ornish admitted in his
report that he was only capable of delivering a “limited report” that documented his “preliminary
findings.” | find that such areport is not sufficient to rebut the Section 20(a) presumption, and that
Employer failed to present substantial evidence that the employment conditions did not cause the
claimant'sinjury. "Substantial evidence" for purposes of rebutting the Section 20(a) presumption is
evidence that a reasonable mind might accept as adequate to support a conclusion. Parsons Corp.,
619 F.2d at 41 (9th Cir. 1980); Sprague v. Director, OWCP, 688 F.2d 862, 865 (1st Cir. 1982).
Therefore, Employer hasfailed to rebut the Section 20(a) presumption that Claimant’ s psychological
aggravation is work-related.

C. Hearing Loss
The parties have stipulated that Claimant suffersanindustry related hearing loss. Thisinjury
will only be discussed infra, regarding necessity of medical benefits.

VIl. TheNature and Extent of Claimant’s Disability.

Claimant seekscompensationfor temporary total disability resulting fromhisinjury. Disability
isgenerally addressed intermsof its nature (permanent or temporary) and itsextent (total or partial).
The permanency of any disability is a medical rather than an economic concept and the burden of
proving the nature and extent of disability rests with the Claimant. Trask v. Lockheed Shipbuilding
Construction Co., 17 BRBS 56, 59 (1980). Disability is defined in the Act as

incapacity because of an injury to earn the wages which the employee was
receiving at the time of injury in the same or any other employment; but such terms
shall mean permanent impairment, determined (to the extent covered thereby) under
theguidesto the evaluation of permanent impairment promulgated and modified from
time to time by the American Medical Association, inthe case of an individua whose
claim is described in section 10 (d)(2) [33 U.S.C. § 910(d)(2)].

Permanent disability is adisability that has continued for a lengthy period of time and appearsto be
of lasting or infinite duration, as distinguished from one in which recovery merely waits a normal
healing period. Watson v. Gulf Stevedore Corp., 400 F. 2d 649 (5" Cir. 1968). Therefore, in order
for Claimant to receive a disability award, an economic loss coupled with a physical and/or
psychological impairment must be shown. Sproull v. Stevedoring Servs. of America, 25 BRBS 100,
110 (1991). Disahility requires a causal connection between a worker’s physical injury and his
inability to obtain work. Any disability suffered by Claimant before reaching maximum medical
improvement is considered temporary in nature. Berkstresser v. Washington Metropolitan Area
Transit Authority, 16 BRBS 231 (1984).
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A condition is permanent if claimant isno longer undergoing treatment with a view towards
improving his condition or if his condition has stabilized. Leech v. Service Engineering Co., 15
BRBS 18 (1982); Lusby v. Washington Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A. Natureof Claimant’sInjury

Dr. Seelig stated that another neurosurgeon who had treated Claimant, Dr. Tantuwaya, was
concerned that Claimant’s surgery may not have fused properly. Dr. Seelig stated

Dr. Tantuwaya feels that he probably needs a cervical myelogram with a
delayed CAT scan in order to better elucidate, number one, does he have any
continued nerveimpingement. It could be some posterior impingement. He may need
posterior decompression.  Number two, does he have a pseudoarthrosis.
Psuedoarthrosis means that the fusion did not take.

And | would defer to those examination before | could mention if he needs
anything further. However, let’s say he has fused, he has this continued disability.
He may need future carein that after you fuse two areasin the spine, you can develop
over time wearing out of the disk above and below those fusions.

(Tr. 397). Regarding Claimant’s psychological condition, Dr. Dores reported that Claimant has not
reached maximum medical improvement at this time. (CX-19, B-17). Dr. Dores specifically
recommended that Claimant be treated with a more aggressive psychopharmacological treatment.
Based onthesetestimoniesand themedical reports, | find that Claimant’ scondition hasnot stabilized,
and therefore find that he is temporarily disabled.

B. Extent of Claimant’sInjury

The question of extent of disability is an economic as well as a medical concept. Quick v.
Martin, 397 F.2d 644 (D.C. Cir. 1986); Rinadi v. Genera Dynamics Corp., 25 BRBS 128, 131
(1991). To establish aprima facie case of tota disability, Claimant must show that he is unable to
return to hisregular or usual employment due to hiswork-related injury. Elliot v. C & P Telephone
Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific Shipyards Corp., 21 BRBS 339 (1988).

In determining the extent of a claimant’s disability, the judge must compare the claimant’s
medical restrictionswith the specific requirementsof hisusual employment. Curit v. BathlronWorks
Corp., 22 BRBS 100 (1988). A clamant’s credible testimony on the existence of disahility, even
without objective medical evidence, may constitute a sufficient basis for an award of compensation
notwithstanding considerable evidence that the claimant can perform certain types of work activity.
Ruiz v. Universal Maritime Service Corp., 8BRBS 451, 454(1978); Eller & Co. v. Golden, 620 F.2d
71 (5™ Cir. 1980).
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At thisinitial stage, Claimant need not establish that he cannot returnto any employment, only
that he cannot returnto hisformer employment, Elliot v. C& PTel. Co., 16 BRBS 89 (1984). If the
Claimant can meet this burden, then he has proven that he istotally disabled. “Usua” employment
means the Claimant’ sregular duties at the time hewasinjured. The Benefits Review Board has held
that a doctor’s opinion that an employee's return to work would aggravate his condition could
support afinding of total disability. Carev. Washington Metropolitan Area Transit Auth., 21 BRBS
248 (1988); See also Boone Newport News Shipbuilding and Dry Dock Co., 21 BRBS 1 (1988);
Lobuev. Army & Air Force Exchange Service, 15 BRBS 407 (1983).

As discussed supra in Section 111 of this opinion, Claimant’s occupation as a rigger was a
physically stressful occupation. Both Dr. Labrum and Dr. Seelig noted that Claimant wasto restrict
hiswork to that of light duty. (Tr. 398). Dr. Seelig stated

| certainly agree that he can’'t do any overhead work, looking up, twisting of
his neck, repeated flexion, extension of his neck.

There should probably be no lifting of over—well, you know, | haven't
personally checked his grip strength so | don’'t know what that is. But repeated
gripping may be a problem and it may put more stress on his neck as he tries to
overcome his weakness. So you have to look at that as a permanent issue.

And | think that driving is also a bad thing in the condition of the forklift
where the the man has to look behind himself al the time. That type of work—he
needsto work looking forward. Ergonomically, he needsto have anarrangement that
isat eye level, and not working overhead.

(Tr.398 & 79). Claimant also testified that his condition became worse when he was performing his
job, especially when he was looking up and turning his head from side to side.

Dr. Dores reported that from a psychological standpoint, Claimant’s recurrent issues with
anxiety, depression and anger management preclude any return to Claimant’s former employment.
Dr. Dores stated

| understand that Mr. Lee may not be ableto returnto hisusual and customary
employment because of hisphysical condition. However, evenif Mr. Leeisfound to
be a Quadlified Injured Worker, unable to his usua and customary occupation, and
eligible for vocational rehabilitation, the kinds of jobs at which he could be successful
are very limited. Throughout his life, as a result of his longstanding personality
dysfunction, Mr. Lee has found alimited number of very specific kinds of jobswhich
he has been able to do without interference from his longstanding personality
dysfunction. Those jobs have been largely physical jobs, mostly involving outside
work, and those which do not require Mr. Lee to interact substantially with other
people.
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(CX-19, p. B-17). Based on the recommendations of Drs. Labrum, Seelig and Dores, the Job
Analysis on the record which highlights the physical demands of being arigger, aswell as Claimant’s
own testimony, | find that Claimant cannot return to his former position as a rigger. Given the
persuasiveness of these medical reports and testimony, | find that the Claimant has met his prima
facie burden of proving that he would not be able to return to his original employment.

VIII. Suitable Alternate Employment

Once the Claimant established his prima facie case of total disability, the burden shiftsto the
Employer to establish suitablealternate employment for the Claimant. Suitableaternate employment
arejob opportunitiesthat are within the geographical areathat the Claimant is capable of performing,
considering his age, education, work experience and physical restrictions, and that Claimant would
secureif hediligently tried. New Orleans (Gulfwide) Stevedoresv. Turner, 661 F.2d 1031, 14 BRBS
156 (5™ Cir. 1981). Employer can meet the burden of proving suitable alternate employment by
identifying specific jobs in close proximity to the place which are available for the Claimant. See
Royce v. Erich Construction Co., 17 BRBS 157, 158-59 (1985).

Employer hasnot presented any evidenceor argumentsproving suitable alternate employment
available for Claimant. Employer can meet the burden of proving suitable aternate employment by
identifying specific jobs in close proximity to the place which are available for the Claimant. See
Royce v. Erich Construction Co., 17 BRBS 157, 158-59 (1985). Since Employer has made no
showing of suitable alternate employment, Employer has not rebutted Claimant’s prima facie case.
Therefore, | find that Claimant is temporarily totally disabled.

IX. Claimant’sHearing Loss and M edical Benefits

Although it has been stipulated that Claimant suffered from a work-related hearing loss, no
rating has been established. Dr. Smith examined Claimant but the audiogram is not part of CX-16.
Dr. Goodman supplied audiometric results. (CX-17). Under the AMA guides there is a 4.7%
binaural hearing loss. However, no compensation is payable while Lee receives temporary total.

Therefore, the only issueto be determined onthismatter iswhether Claimant requiresthe use
of a hearing aid. Claimant presented the report of Dr. Geoffrey A. Smith, who reported after
examining Claimant that Claimant has “bilateral high frequency neurosensory hearing loss, with
secondary tinitus.” (CX-16). Dr. Smith also reported that Claimant is an appropriate candidate for
ahearing aid. (CX-16).

Employer presented the report of Dr. Paul Goodman, who also examined and tested Claimant
and noted that Claimant suffers from “bilateral hearing loss with secondary hearing loss.” (CX-17).
Dr. Goodman also stated

Presently, | do not feel that Mr. Lee needs hearing amplification. However,
as this may be necessary in the future, he should have his hearing re-checked every
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two to three year, if he returns to working in a noisy environment.

(CX-17). Because causationisnot at issueregarding Claimant’ shearing loss, heiseligiblan  principle
for medical benefits for his hearing loss.

Where aclaimant has demonstrated that he has suffered from acompensable injury under the
Act, the employer isrequired to furnish medical, surgical and other attendant benefits and treatment
for as long as the nature of the recovery process requires. 33 U.S.C. 88 907. The claimant must
establish that medical expenses are related to the compensable injury and are reasonable and
necessary. Pardee v. Army Force Exchange Service, 3 BRBS 1130 (1981); Pernell v. Capital Hill
Masonry, 11 BRBS 532, 539 (1979). The medical expenses are assessable against the employer so
long asthey are related to the compensable injury. See Pardee, 3 BRBS at 1130. The employer is
liable for all medical expenses which are the natural and unavoidable result of the work injury, and
not dueto anintervening cause. Claimant bearsthe burden of proving the necessity of any proposed
treatment. Schoen v. U.S. Chamber of Commerce, 30 BRBS 112 (1996). When the parties dispute
whether treatment is necessary and reasonable is a question of fact for the administrative law judge.

| find that Claimant has not proven that ahearing aid isanecessity at thispoint intime. While
Drs. Goodman and Smith agreed that Claimant has some hearing loss, Claimant has not presented
evidence that convinces the undersigned that ahearing aid is necessary at thisjuncture. Claimant is,
however, entitled to medical benefits as to his hearing loss and tinitus, which includes regular
examinations to determine whether a hearing aid is necessary at alater date.

X. Order

Accordingly, it is hereby ORDERED that:

1) Employer, Bay City Marine, is hereby ordered to pay Claimant, Michael Lee,
temporary total disability at the compensation rate of $334.36 per week., from
December 18, 2000 and continuing. Employer shall recelve credit for any
compensation already paid;
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2) Employer is hereby ordered to pay al medical expenses related to Claimant’s work
related injuries;

3) Interest at the rate specified in 28 U.S.C. § 1961 in effect when this Decision and
Order is filed with the Office of the District Director shall be paid on all accrued
benefits and penalties, computed on the date each payment was originally due to be
paid. See Grant v. Portland Stevedoring Co., 16 BRBS 267 (1984);

4) Withinthirty (30) daysreceipt of thisdecisionand order, Claimant’ sattorney shall file
afully supported and fully itemized fee petition, sending acopy thereof to Employer’s
counsel, who shall then have twenty (20) to respond thereto.

e

RICHARD K. MALAMPHY
Administrative Law Judge

RKM/AM
Newport News, Virginia
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